
 

- 1 -  
COMPLAINT FOR DAMAGES 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
Thomas A. Myers (State Bar No. 176008) 
Jonathan M. Eisenberg (State Bar No. 184162) 
David M. Gruen (State Bar No. 260209) 
AIDS HEALTHCARE FOUNDATION 
6255 West Sunset Boulevard, 21st Floor 
Los Angeles, CA 90028-7422 
Telephone: (323) 860-5214 
Facsimile: (323) 467-8450 
Email: david.gruen@ahf.org 
 
Attorneys for Plaintiff 
AIDS HEALTHCARE FOUNDATION 

 
UNITED STATES DISTRICT COURT 

 
FOR THE CENTRAL DISTRICT OF CALIFORNIA 

 
 
 

AIDS HEALTHCARE FOUNDATION, 
a California non-profit public-benefit 
corporation,  
 

Plaintiff, 
 

v. 
 
APEXUS, LLC, a Delaware limited-
liability company,  
 

Defendant. 
 

Case No.  
 
COMPLAINT FOR DAMAGES 
 
1. Breach of Contract 
2. Breach of the Implied Covenant of 

Good Faith and Fair Dealing 
3. Unlawful, Unfair, or Fraudulent 

Business Practices 
4. Declaratory Relief 
 
DEMAND FOR JURY TRIAL 

 
 

Plaintiff AIDS Healthcare Foundation (“AHF”), by and through its counsel of 

record, states the following for its Complaint against defendant Apexus, LLC 

(“Apexus”) seeking damages and equitable relief. 

NATURE OF THIS LAWSUIT 

1. AHF is a not-for-profit safety-net medical care and services provider 

focusing on people of limited economic means living with HIV/AIDS.  AHF relies on 

the Health Resources & Services Administration’s (“HRSA”) Section 340B Prime 

Vendor Program—the management of which HRSA has contracted to Apexus—as a 
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lifeline to obtain sub-ceiling Section 340B HIV/AIDS prescription drug pricing.  AHF 

brings this civil action to recover the millions of dollars lost as a result of Apexus’ failure 

to act fairly, in good faith, and without discrimination, to negotiate sub-ceiling Section 

340B discounts on HIV/AIDS prescription drugs, pursuant to its contractual obligations.  

Moreover, AHF seeks specific performance, ordering Apexus to fulfill its contractual 

obligations fairly, in good faith, and without discrimination going forward, and/or an 

injunction preventing Apexus from committing unlawful, unfair, or fraudulent business 

practices in the performance of its Section 340B Prime Vendor Program obligations. 

THE PARTIES 

2. Established in 1987, AHF is a California not-for-profit, public benefit, tax 

exempt, 501(c)(3) corporation, domiciled and with its principal place of business in Los 

Angeles, California.  AHF is the world’s largest non-government provider of health care 

services to people living with HIV/AIDS and is the largest private-sector provider of 

HIV/AIDS medical care to people in the United States.  AHF’s mission is to provide 

cutting edge medical care to people living with HIV/AIDS regardless of their ability to 

pay.  AHF owns and operates specialty pharmacies and health care centers to accomplish 

its mission.  AHF provides care for free to people without means of paying for it, and to 

people of limited means who rely on government programs such as Medicaid, Medicare, 

and the Ryan White CARE Act to pay for care.  AHF is an essential safety net provider 

for disenfranchised, high-risk HIV/AIDS populations.  

3. AHF is informed and believes and, based thereon, alleges as follows: 

Apexus is a Delaware limited liability company, which is a wholly-owned subsidiary of 

Vizient, Inc. (a Delaware corporation).  Vizient, Inc., is a healthcare advisory business 

with a contract portfolio that represents more than $130 billion in annual purchasing 
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volume,1 and $409.8 million in self-reported total provider and healthcare revenue in 

2021.2  

SUBJECT-MATTER JURISDICTION 

4. This Court has subject matter jurisdiction over this civil action because the 

amount of money in controversy exceeds $75,000, exclusive of interest and costs, and 

AHF and Apexus are citizens of different U.S. states.  28 U.S.C. § 1332. 

VENUE 

5. This judicial district is the proper venue for this civil action, because: (a) 

Apexus conducts business within this judicial district; (b) Apexus is subject to personal 

jurisdiction within this judicial district with respect to this civil action; and/or (c) a 

substantial part of the events or omissions giving rise to the claim occurred within this 

judicial district.  28 U.S.C. § 1391; Cal. Bus. & Prof. Code § 16750. 

STATEMENT OF FACTS 

6. Section 340B of the Public Health Services Act (42 U.S.C. 256b) sets 

ceilings on prices drug manufacturers may charge for medications sold to specified non-

profit health-care facilities—known as covered member entities—which are dominantly 

local providers of medical care for the indigent.  The 340B Drug Pricing Program is 

administered by HRSA, which is an agency of the Department of Health and Human 

Services.  Pharmaceutical manufacturers that wish to offer their products in the Medicaid 

program are required to offer Section 340B prices on those drugs to covered member 

entities, as a condition of participating in the Medicaid program. 

7. A statutory formula determines the 340B ceiling price, which is the highest 

price a manufacturer can charge to covered member entities enrolled in the 340B Drug 

Pricing Program. Without the resources generated by the 340B Drug Pricing Program 

                                                 
1 Vizient Announces 21 New, Renewed or Expanded Members Agreements in Q2 (Sept. 
26, 2022), https://newsroom.vizientinc.com/vizient-announces-22-new-renewed-or-
expanded-member-agreements-in-q2.htm?pressrelease (last accessed November 8, 
2022). 
2 Management Consulting Firms Ranked by 2021 Total Healthcare Revenue, Modern 
Healthcare, August 15, 2022, p. 32.   
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discounts, many safety-net hospitals and clinics would have to reduce services for low-

income individuals—or, in some cases, close their doors and cease providing services.3 

8. Additionally, HRSA awards a Prime Vendor Program (“PVP”) contract, to 

an organization responsible for administering the 340B Drug Pricing Program, and for 

negotiating additional sub-ceiling pricing discounts for covered member entities with 

participating manufacturers.    

9. As a not-for-profit safety-net provider, the 340B Drug Pricing Program is a 

lifeline that allows AHF to obtain prescription drugs at below-retail prices.  With Section 

340B savings, AHF is able to stretch its grant funds, and offer a wider range of services 

that improve the quality of care for uninsured and under-insured vulnerable populations 

of people living with HIV/AIDS.   

10. Importantly, negotiated sub-ceiling 340B pricing through the PVP is vital 

to supporting not only AHF’s HIV/AIDS safety-net programs, but also other Ryan White 

CARE Act HIV clinics and covered member entities.  Accordingly, having a 340B Prime 

Vendor that fulfills its contractual obligations with HRSA to negotiate sub-ceiling 

pricing is crucial to AHF, as a covered member entity, and its mission of ridding the 

world of AIDS. 

 11.  Apexus has been awarded the PVP contract by HRSA, to be the sole 340B 

Prime Vendor, since HRSA first implemented the PVP in 1999. 

 12.  Upon information and belief, HRSA entered into its current PVP contract 

with Apexus in or about the Fall of 2019, for a term of five years.4 

 13.  Upon information and belief, HRSA’s prior PVP contract with Apexus had a 

five-year performance period between September 30, 2014 to September 29, 2019.   

14. In exchange for HRSA awarding Apexus the sole PVP contracts, Apexus 

expressly promised, upon information and belief, to “directly provide price negotiating 

                                                 
3  About 340B & PVP, https://www.340bpvp.com/about-340b-and-pvp (last accessed 
November 11, 2022). 
4  AHF submitted a Freedom of Information Act request for the current PVP contract on 
July 15, 2022, but has not yet received a copy of the contract in response despite diligent 
follow-up on the Freedom of Information Act request.  AHF intends to amend this 
Complaint, as appropriate, upon obtaining a copy of the current PVP contract.   
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services in accordance with standard business practices with the purpose of providing 

all member entities the most advantageous sub-ceiling prices.”  HRSA 340B Prime 

Vendor Agreement, HRSA-HSB-250-2014-PVA, § 1.2.  A true and correct copy of the 

HRSA 340B Prime Vendor Agreement from 2014, HRSA-HSB-250-2014-PVA, that 

AHF obtained via a Freedom of Information Act request, is attached hereto as Exhibit 

A.   

15. Upon information and belief, Apexus also represented in its proposals—

which are incorporated into the PVP contracts—that it had the “capacity to conduct 

timely and successful price negotiations with all types of drug manufacturers,” a “[p]lan 

for conducting negotiations to lower prices for member entities below 340B statutory 

ceilings for covered outpatient drugs,” and recognized that “[o]ne of the fundamental 

requirements of the 340B PVP agreement is to negotiate sub-340B discounts on 

outpatient covered drugs for all participating covered entities.”   

16. Further, upon information and belief, the PVP contracts do more than 

merely incorporate statutory obligations.  Rather, Apexus is only bound to provide price 

negotiating services for the 340B Drug Pricing Program because it has expressly agreed 

to do so, among other things, in exchange for being designated HRSA’s sole 340B Prime 

Vendor under the PVP contracts. 

17. Unfortunately, Apexus has failed to directly provide price negotiating 

services in accordance with standard business practices when it comes to HIV/AIDS 

drugs, and has thus failed to provide all member entities advantageous sub-ceiling prices.  

Apexus has demonstrated it lacks the capacity and/or the desire to conduct timely and 

successful price negotiations with manufacturers of HIV/AIDS drugs, and upon 

information and belief, has no good faith plan to competently negotiate sub-ceiling 

pricing on HIV/AIDS drugs for covered member entities.  

18. For example—and as AHF has raised with Apexus—Gilead Sciences, 

Inc.’s recent price moves on pre-exposure prophylaxis (“PrEP”) medications like 

Descovy and Truvada are sending big shockwaves through the safety-net provider 
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community.  The Descovy moves are particularly problematic, because providers rely 

on Descovy beyond PrEP (HIV/AIDS prevention), but also for treatment of HIV in 

conjunction with other medications.  In the two-year period between January 2020 and 

January 2022, AHF’s sub-ceiling price discount has virtually disappeared for Descovy. 

19. Additionally, the current period of rapid inflation is only exacerbating the 

financial squeeze, as the ceiling price of key medications is rising faster than the rate of 

reimbursement.  In other words, when 340B is needed the most to support safety-net 

programs for the underserved, the biggest pharmaceutical companies are pocketing more 

of the money, leaving significantly less money available for already undercompensated 

and under-reimbursed care.  Apexus should not be a mere observer, but should urgently 

be using its market power and position as the sole PVP to negotiate sub-ceiling 340B 

pricing to offset these growing harms. 

20. Having Apexus negotiate better sub-ceiling discounts on HIV/AIDS 

medications through a stronger understanding and more effective negotiation strategy is 

not merely theoretical.  AHF knows better pricing is possible, because outside of the 

PVP, the National Alliance of State and Territorial AIDS Directors (“NASTAD”) 

successfully negotiated significant discounts on antiretroviral (“ARV”) drug pricing on 

behalf of its AIDS Drug Assistance Program (“ADAP”) members, and the United States 

Department of Veterans Affairs has negotiated even better pricing.   

21. Apexus must provide price negotiation services for HIV/AIDS medications 

in good faith.  Good faith and fair dealing in this context mean timely, sincere, and 

aggressive efforts to obtain real results—not perfunctory acts and dilatory excuses.5     

                                                 
5  In June 2019, in response to repeated urging for better pricing, Apexus created the 
HIV 340B PVP Advisory Council to help develop an ARV negotiation strategy, and 
agreed to conduct market analysis.  Apexus was transparent in its lack of understanding 
and study of the ARV market, but aside from lip service, has demonstrated little effort 
to sufficiently learn the market.  This has led to squandered opportunities, including 
representatives of NASTAD members declining to join forces with other covered 
entities, and Apexus’ continued failure to make inroads with manufacturers like Gilead 
Sciences, Inc. and ViiV Healthcare. 
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22. Further, upon information and belief, Apexus’ acts and/or omissions in 

unfairly negotiating sub-ceiling pricing, have been undertaken to expressly benefit the 

clients of its parent company, the healthcare management consulting firm Vizient, Inc., 

to the detriment of covered member entities more generally, and in particular covered 

member entities focused on the health of those living with HIV/AIDS.  Upon information 

and belief, Vizient, Inc. (and thus Apexus), has an interest in favoring its Section 340B 

eligible hospital clients in negotiating sub-ceiling 340B pricing on the drugs most used 

by those clients, rather than HIV/AIDS drugs.  Apexus’ discriminatory administration 

of its contract in this regard, and any furtive attempts to obscure the financial preference 

Apexus provides Vizient, Inc., constitutes unlawful, unfair, and/or deceptive business 

practices that have and continue to harm AHF, HIV/AIDS patients, as well both Apexus 

and Vizient, Inc.’s competitors. 

23. AHF is a covered member entity and intended beneficiary of Apexus’ Prime 

Vendor Contract with HRSA to exclusively negotiate sub-ceiling 340B pricing on 

HIV/AIDS drugs.   Indeed, a motivating purpose of the PVP contract is for covered 

member entities, including AHF, to benefit from the contract.  340B Drug Pricing 

Program discounts, including sub-ceiling discounts, are not federal funds; the discounts 

go directly to the covered member entities via private transactions.   

CAUSES OF ACTION 

FIRST CAUSE OF ACTION 

BREACH OF CONTRACT 

(CAL. CIV. CODE §§ 3300, 1559) 

24. AHF incorporates by this reference, as if set forth fully herein, all the 

preceding allegations in the preceding paragraphs.  

25. Upon information and belief, on or about September 30, 2014, Apexus and 

HRSA entered into a written PVP contract for a term of approximately five years.  Upon 

information and belief, Apexus and HRSA entered into an updated PVP contract in the 

Fall of 2019, for an additional term of approximately five years.   
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 26. Upon information and belief, under the terms of the PVP contracts, Apexus 

agreed among other promises, to directly provide price negotiating services in 

accordance with standard business practices with the purpose of providing all member 

entities the most advantageous sub-ceiling prices.  Upon information and belief, it also 

represented it had the capacity to conduct timely and successful price negotiations with 

all types of drug manufacturers and a plan for conducting negotiations to lower prices 

for member entities below Section 340B statutory ceilings for covered outpatient drugs. 

 27. A motivating purpose of the PVP contracts was to benefit covered member 

entities, including AHF, who is an intended beneficiary. 

 28. Apexus has failed and refused, and continues to refuse, to tender its 

performance as required by the PVP contracts, in that Apexus has failed to directly 

provide price negotiating services in accordance with standard business practices when 

it comes to HIV/AIDS drugs, and has thus failed to provide all member entities—

including Ryan White HIV/AIDS covered member entities like AHF—the most 

advantageous sub-ceiling prices.  Further, Apexus has demonstrated it lacks the capacity 

and/or the desire to conduct timely and successful price negotiations for manufacturers 

of HIV/AIDS drugs, and has demonstrated little effort to formulate a good faith plan to 

competently negotiate sub-ceiling pricing on HIV/AIDS drugs for covered member 

entities. 

 29. The failure and refusal of Apexus to perform its obligations under the 

contracts fairly, in good faith, and without discrimination has cost AHF millions of 

dollars in sub-ceiling Section 340B discounts on HIV/AIDS prescription drugs.  

Moreover, AHF seeks specific performance, ordering Apexus to fulfill its contractual 

obligations fairly, in good faith, and without discrimination going forward. 

/ / / 

/ / / 

/ / / 

/ / / 
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SECOND CAUSE OF ACTION 

BREACH OF THE IMPLIED COVENANT OF GOOD FAITH  

AND FAIR DEALING 

30. AHF incorporates by this reference, as if set forth fully herein, all the 

preceding allegations in the preceding paragraphs.  

31. Implied in the PVP contracts are a covenant that Apexus would act in good 

faith and deal fairly on behalf of the covered member entities, including AHF; would 

not do anything to interfere with AHF’s rights to receive the benefits due under the PVP 

contracts; and that Apexus would give at least the same level of consideration to AHF’s 

interests as it gives to its own and its parent company’s interests in price negotiating 

services.  Upon information and belief, all conditions required to make the PVP contracts 

binding, and all conditions required for Apexus’ performance had occurred.   

32. Instead of complying with its duties, Apexus acted in bad faith and in 

conscious disregard of AHF’s rights by, among other things:  failing to directly provide 

price negotiating services in accordance with standard business practices when it comes 

to HIV/AIDS drugs, so as to obtain for AHF the most advantageous sub-ceiling prices;  

misrepresenting its capacity or failing to utilize its capacity to conduct timely and 

successful price negotiations with manufacturers of HIV/AIDS drugs; failing to have or 

act on a good faith plan to competently negotiate sub-ceiling pricing on HIV/AIDS 

drugs; and failing and refusing to perform its obligations under the PVP contracts fairly, 

in good faith, without discrimination, and without improper preference for the clientele 

of its parent corporation. 

33. In breach of the implied covenant of good faith and fair dealing, Apexus 

did the things and committed the acts alleged above, upon information and belief, for the 

purpose of consciously withholding from AHF (or with conscious disregard to) the rights 

and benefits to which it is entitled as a covered member entity under the PVP contracts. 
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34. As a direct and proximate cause of Apexus’ breach of the implied covenant 

of good faith and fair dealing, Apexus has caused AHF to lose millions of dollars in sub-

ceiling Section 340B discounts on HIV/AIDS prescription drugs. 

THIRD CAUSE OF ACTION  

UNLAWFUL, UNFAIR, OR FRAUDULENT BUSINESS PRACTICES  

(CAL. BUS. & PROF. CODE §§ 17200, ET SEQ.) 

35. AHF incorporates by this reference, as if set forth fully herein, all the 

preceding allegations in the preceding paragraphs. 

36. Section 17200 of the California Business and Professions Code provides 

that unfair competition includes any unlawful, unfair or fraudulent business act or 

practice.  The remedies and penalties under Section 17200 are cumulative to those 

imposed under the other laws.  

37. Upon information and belief, Apexus’ acts and/or omissions in unfairly 

negotiating sub-ceiling pricing, have been undertaken to expressly benefit the clients of 

its parent company, the healthcare management consulting firm Vizient, Inc., to the 

detriment of covered member entities more generally, and in particular covered member 

entities focused on the health of those living with HIV/AIDS.  Upon information and 

belief, Vizient, Inc. (and thus Apexus), has an interest in favoring its Section 340B 

eligible hospital clients in negotiating sub-ceiling 340B pricing on the drugs most used 

by those clients, rather than HIV/AIDS drugs.  Apexus’ discriminatory administration 

of its contract in this regard, and any furtive attempts to obscure the financial preference 

Apexus provides Vizient, Inc., constitutes unlawful, unfair, and/or deceptive business 

practices that have and continue to harm AHF, HIV/AIDS patients, as well both Apexus 

and Vizient, Inc.’s competitors. 

38. Apexus’ unlawful, unfair, and/or deceptive business practices have 

deprived AHF of millions of dollars in sub-ceiling Section 340B discounts on HIV/AIDS 

prescription drugs, while Apexus’ negotiation efforts have instead been focused on drugs 

that benefit Apexus’ parent company’s consulting clients.  Accordingly, restitution is 
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warranted.  Moreover, AHF seeks an injunction to prevent Apexus from committing 

unlawful, unfair, or fraudulent business practices in the performance of its contractual 

duty to attempt to negotiate advantageous sub-ceiling Section 340B discounts for all 

covered member entities. 

FOURTH CAUSE OF ACTION  

DECLARATORY RELIEF 

(CAL. CODE OF CIV. PROC. § 1060) 

39. AHF incorporates by this reference, as if set forth fully herein, all the 

preceding allegations in the preceding paragraphs. 

40. Upon information and belief, an actual controversy has arisen and now 

exists between AHF and Apexus, as to Apexus’ obligations, performance, and ethics 

concerning its contractual role as the sole PVP. 

41. Resolution of AHF and Apexus’ respective rights and duties under the 

applicable PVP contracts by declaration of the Court will be necessary, if there exists no 

adequate remedy at law.   

PRAYER FOR RELIEF 

Wherefore, AHF prays for relief as follows:  

1. On the First Cause of Action for Breach of Contract: 

a. Compensatory damages in an amount to be determined at trial; 

b. For costs of suit, including if applicable reasonable attorneys’ fees;  

c. For interest on the sum of compensatory damages at the maximum 

legal statutory rate; 

d. For specific performance, ordering Apexus to fulfill its contractual 

obligations fairly, in good faith, and without discrimination going forward. 

2. On the Second Cause of Action for Breach of the Covenant of Good Faith 

and Fair Dealing: 

a. Compensatory damages in an amount to be determined at trial; 

b. For costs of suit, including if applicable reasonable attorneys’ fees;  
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c. For interest on the sum of compensatory damages at the maximum 

legal statutory rate. 

3. On the Third Cause of Action for Unlawful, Unfair, or Fraudulent 

Business Practices: 

a. For an injunction to prevent Apexus from committing unlawful, 

unfair, or fraudulent business practices in the performance of its obligation to attempt to 

negotiate sub-ceiling Section 340B discounts; 

b. For restitution to AHF of the money that Apexus profited against 

AHF by means of the unlawful, unfair, or fraudulent business practices; 

c.  For costs of suit, including if applicable reasonable attorneys’ fees. 

4. On the Fourth Cause of Action for Declaratory Relief: 

  a. For a declaration that Apexus has not fulfilled its contractual 

obligations fairly, in good faith, and without discrimination, and/or that it has committed 

unlawful, unfair, or fraudulent business practices concerning its administration of the 

Prime Vendor Program.   

For all causes of action, for other and further relief that the Court deems just and 

proper. 

 

DEMAND FOR JURY TRIAL 

AHF demands a trial by jury of the first and second cause of action herein. 

 
 
 
 
DATED:  November 18, 2022   By: /s/ David M. Gruen___________ 

Thomas A. Myers 
Jonathan M. Eisenberg 
David M. Gruen 

Attorneys for Plaintiff  
AIDS HEALTHCARE FOUNDATION 
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